This slide deck contains information on the COVID-19 related Loan
Options & Forgiveness Strategies and is the most up-to-date as of
October 6, 2020.
Changes are constant and additional guidance is on-going. We will
keep you posted on changes through our weekly webinar updates
and COVID-19 resource center. You can also reach out to your Sax
advisor for the most recent information.
Please visit our Resource Center at www.saxllp.com for on-going
updates, or email covid19@saxllp.com with questions.
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STATE AND LOCAL TAX
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Our firm provides the information in this webinar presentation for general
guidance only, and does not constitute the provision of legal advice, tax advice,
accounting services, investment advice, or professional consulting of any kind.
The information provided herein should not be used as a substitute for
consultation with professional tax, accounting, legal, or other competent advisers.
Before making any decision or taking any action, you should consult a
professional adviser who has been provided with all pertinent facts relevant to
your particular situation.
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Housekeeping Items
•

Submit questions in the CHAT box and they will be addressed at the end of the webinar, time
permitting.

•

The recording of this webinar and slide deck will be emailed to you within 24 hours.

•

If you wish to receive one (1) CPE credit for this webinar, the following is required:
•

Stay connected for the entire duration of the presentation. Partial credit is not available.

•

Successfully answer 3 out of the 4 polling questions throughout the presentation. (If you
have difficulty submitting your response, press the “ESC” key and try again.)

•

Download and complete the “Participant Course Evaluation Form” in the HANDOUTS
section of the webinar control panel. Then email to Jtosi@saxllp.com (email address is
found on form) to receive your CPE credit.

•

Your CPE certificate will be emailed to you within a few days of this webinar.

RESIDENCY AND DUAL RESIDENCY CONSIDERATIONS
Why does the determination of residency matter?
• In ordinary times, a taxpayer with tax reporting obligations in more than one
state can expect to pay tax where his/her income is earned, calculate a tax at
his/her state of residence, then claim a credit in his/her resident state for
taxes paid to another state.
• In short, the taxpayer pays a net tax at the higher rate of the two states –
his/her resident state and the state of sourced income.
– COVID-19 related changes to fact patterns regarding both living and
working situations will complicate residency determinations, incomesourcing determinations, and the application of credits for taxes paid to
other states.
– The risk of double taxation without the possibility of credit offsets has
increased.

RESIDENCY - DOMICILE
• There are two tests states apply to taxpayers to determine residency:
domicile and statutory residency.
– Domicile – The place an individual intends to be his/her permanent home.
– Qualitative Testing: Where does a taxpayer’s children go to school?
Where does the taxpayer visit professional service providers, doctors,
lawyers, etc.? Where does a taxpayer keep items that are near and dear?
• A taxpayer’s domicile is presumed to be unchanged until he/she creates a
new permanent domicile in a new location.
• A taxpayer who vacated a domicile in a COVID-19 hotspot has not changed
his/her domicile based on a temporary (even long-term) relocation out of
state.

RESIDENCY - STATUTORY
• A taxpayer will be a “statutory” resident of a state if he/she maintains a
permanent place of abode (PPA) for substantially all of the year and enters
that state for 183 days out of the year.
• What is a PPA? A home suitable for yearlong living where the taxpayer has
access for “substantially” all of the year.
– New York has an 11-month test in its audit guidelines.
• Quantitative Testing: If the taxpayer has access to a home and meets the
183-day count, the taxpayer is a resident even if it’s not a domicile.

RESIDENCY – STATUTORY (cont’d)
• Exceptions to day counts: medical care, travel, etc. are limited and difficult to
qualify. (e.g., in-patient treatment is an exempt day in NY)
• Audit procedure – most frequently used tracking measure is the taxpayer’s
cellphone. Credit cards, bank cards, car tolls are also used. The burden of
the day count is on the taxpayer and the cellphone is the most difficult
evidence to explain away.
– Note – this is strictly a quantitative test. If the taxpayer maintains a PPA
and satisfies a day count, the test is satisfied. States have not issued
relief from this test during the pandemic.

RESIDENCY – CREDITS FOR TAXES PAID TO ANOTHER STATE
• Typical credit mechanisms are geared towards earned income.
• For example: Individual works in State A and resides in State B
– Individual will pay tax on all of his/her income earned in State A.
– Individual will report tax on all of his/her income (earned and unearned) in
State B.
– Individual will claim a credit on his/her State B return up to the amount of
tax previously paid to State A.

RESIDENCY – CREDITS FOR TAXES PAID TO ANOTHER STATE (cont’d)
• The standard mechanics of credits do not account for unearned income.
A resident state rarely gives a credit for taxes paid to another state if that
income does not have a specific situs in that other jurisdiction.
• Capital gains, dividends, interest, etc. are frequent targets for double
taxation.
• NOTEABLE EXCEPTION:
– New Jersey. A resident is allowed a credit for any wage or income tax
imposed by another state on the same item of income; there is no
sourcing limitation on the credit claimed.

RESIDENCY – CREDITS FOR TAXES PAID TO ANOTHER STATE (cont’d)
• Uncertainties are also present for credits on earned income.
• For example: Individual works in State A and resides in State B. During
the pandemic, individual taxpayer telecommutes from his/her home
(State B).
– Did the individual “earn” his/her income in State A or State B?
• States will not have uniform interpretation of this question.
– “Convenience of the employer” test informs that an employee working
from home for convenience is regarded as working from the office for the
purposes of sourcing income. Is the pandemic’s lock-down provisions and
related office closures a measure of convenience? States, particularly
New York, have been aggressive in claiming this convenience rule.

RESIDENCY – EXAMPLE 1: JOE
− Joe is a retiree, domiciled in Manhattan’s Upper East Side with significant capital
gains.
− Joe has maintained a house in the Hamptons, traditionally for summer usage.
− Joe vacated his UES home in April to weather the pandemic from his Hamptons
home.
− Joe has not sold or rented his UES home and plans to return when the pandemic
passes.
− Joe will not spend 183 days in NYC in 2020.
Joe will pay resident income taxes in NYC for the year. His absence from the City
does not break his “domicile.”
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RESIDENCY – EXAMPLE 2: JOE
−
−
−
−
−

Joe is a retiree, domiciled in Manhattan’s Upper East Side with significant capital gains.
Joe has maintained a house in Martha’s Vineyard, traditionally for summer usage.
Joe vacated his UES home in April to weather the pandemic from his MV home.
Joe has not sold/rented his UES home & plans to return when the pandemic passes.
Joe will not spend 183 days in NYC in 2020.

Joe will pay resident income taxes in NYS/C for the year. His absence from New York does
not break his “domicile.”
Joe should track his days spent in Massachusetts for the year. If he is in Massachusetts for
183 days he will be a statutory resident of Massachusetts. (Note, the day count relates to the
days in the state, not the days spent at the vacation home.)
If a dual resident, will Joe receive a credit for taxes paid to New York? Or taxes paid to
Massachusetts?

RESIDENCY – EXAMPLE 3: JANE
− Jane resides and works in Stamford, Connecticut.
− In March, after the pandemic outbreak, Jane rents a year-long home in Montauk to
spend the lock-down working remotely.
Jane will continue to be a domiciled resident of Connecticut until she actively
creates a new domicile elsewhere. She will be a domiciliary in Connecticut in 2020.
Jane will be in New York for more than 183 days; however, Jane will not maintain a
PPA in the state for substantially all of the year.
Jane will not be a statutory resident. But will she have NYS sourced-income for
days worked in NY?

RESIDENCY – EXAMPLE 4: MITCH
− Mitch is a long-time domiciliary of New York with plans to retire to a long-time vacation
home in Florida.
− In March, Mitch drives to Florida to escape the COVID-19 hotspot.
− In April, he commits to activating his long-term plan of relocating to Florida permanently.
He places his New York home on the market for sale.
Mitch should treat himself as a part-year domiciled resident and pay taxes to New
York for activity through April, i.e., the date of his change of domicile.
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INCOME SOURCING FOR TELECOMMUTING EMPLOYEES
Issue: Where does a telecommuting employee earn his income? At his office
location? At his home office?
• Why does it matter?
− Taxpayers primarily tax to the state where the income is earned. They secondarily report tax
to their resident states and attempt to claim a credit to offset their tax payable.

• No consistent answer.
− Some states instruct taxpayers to source the income to the home office, some to the
business office. Most states are silent on the issue.

• “Convenience” tests.
− Some states (e.g., NY) have the convenience of the employer test. If an employee is
working from home for convenience’s sake, the state sources the income to the regular
business location.
− When a state-issued emergency order closes down offices, is remote working done for the
convenience of the employer? Uncertain how states will apply this test.

CORPORATE NEXUS PROVISIONS
• In ordinary times, taxpayers create nexus through their employees, their
property and their sales. Does a telecommuting employee create nexus for
his/her employer?

– Ordinarily, yes. Presently, some states have COVID-19 restrictions on nexus
determinations. Most states are silent. Is their silence an indication that the
pre-existing rules (i.e., telecommuting employees create nexus) continue to
exist?
– Some states, including New Jersey, have temporarily changed their rules.
Telecommuting employees do not create nexus.

CORPORATE NEXUS PROVISIONS (cont’d)
When will those rules revert?
• If facts change permanently, we may have a permanent change in outcomes.
− The telecommuter may not create nexus in October 2020.
• If that employee works from home 2 days a week in March 2021?
− Permanent changes to facts resulting from the COVID-19 experience will
change conclusions. But the timing of these changes remains uncertain.
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NEW JERSEY BAIT UPDATE
In early 2020, New Jersey implemented an elective tax on pass-through entities –
the Business Alternative Income Tax (BAIT).
– The purpose of the BAIT regime is to find a work-around for the federal
limitation on state and local tax deductions at the individual level.
– After months of silence, the Division of Taxation issued guidance on the
application of the BAIT by way of a new FAQ page on its website.

NEW JERSEY BAIT UPDATE (cont’d)
Important notes –
– The BAIT is a taxpayer election effective annually for tax years beginning on or after
January 1, 2020.
– Partnerships, Federal S Corps with valid NJ S Corps elections, and multi-member
LLCs are eligible to make the election.
– Single member LLCS can not make the election.
– There is no penalty for failure to make estimated payments for the 2020 tax year.
– The Division has enabled online estimated payments; cash-basis taxpayers should
make payments during 2020 to claim the deduction on the federal income tax return.
– NJ will honor credits to resident taxpayers for the Connecticut Pass-Through Entity
tax on their residents’ gross income tax returns.

NEW JERSEY BAIT UPDATE (cont’d)
The tax is imposed in accordance with the following table:
Sum of Each Member's Share of Distributive Proceeds

Tax Rate

First $250,000

5.68%

Amount over $250,000 but not over $1 million ($14,187.50 plus
6.52% of excess over $250,000)

6.52%

Amount over $1 million but not over $5 million ($63,087.50 plus
9.12% of excess over $1 million)

9.12%

Amount over $5 million ($427,887.50 plus 10.9% of the excess
over $5,000,000)

10.90%

NEW JERSEY BAIT UPDATE: EXAMPLE
• Pass-through entity AB has 2 resident members with $1,500,000 of income that is
60% sourced to New Jersey, resulting in $900,000 of New Jersey-source income.
Each member receives a 50% share with Member A and Member B each reporting
$450,000 of New Jersey income.
• Using the BAIT rate schedule, AB reports tax of $56,567.50; each member receives
half of that, as $28,283.75.
• Each member is eligible to claim $28,283.75 as an offset to his NJ gross income tax
liability.
• Additionally AB will claim a deduction for federal income tax purposes for state level
taxes; the limitation applied to individuals is not present to business entities.

NEW JERSEY BAIT UNCERTAINTIES
• There are two main uncertainties with respect to the BAIT:
− 1 – will the IRS honor the deduction for state taxes paid? They have previously
voiced opposition to state-level workaround fashioned to avoid the SALT
limitations.
− 2 – will neighboring states honor a credit for its resident individuals for BAIT paid
at the entity level? Most states are silent. New Jersey indicated it would honor
Connecticut’s similar mechanism, which hints at the underlying uncertainty.
• Political forecast?
– The SALT limitations which the BAIT is designed to address has been a political
issue. Will the federal election (House, Senate, White House) affect the ongoing
limitations to the SALT deduction?
• Connecticut has a similar Pass-Through Entity Tax
– It is mandatory, which may position Connecticut more favorably with respect to
both of the uncertainties listed above.
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NEW JERSEY OTHER UPDATES
• On Tuesday September 29, Governor Murphy signed the state budget which
includes several tax increases:

– Corporate Business Taxpayers will see their surtax increased for taxable income
over $1,000,000 for the 2020-2023 tax years. The surtax had been scheduled to
reduce (1.5%) during the 2020 year and eliminated thereafter. The surtax is now
extended 2023 at the full 2.5% rate. Penalties for underpayments (resulting from
the retroactive tax increase) for the 2020 year should be waived.
– Millionaire’s Tax has been adjusted to more closely align with its title. Previously,
the increased rate (10.5%) applied to income over $5,000,000. All income over
$1,000,000 will now face that tax rate.

STATE FISCAL POSITIONS
• In the early days of the pandemic, states presented relief. Extended due
dates for filing returns and payments. “No Nexus” for telecommuting.
• In more recent months, states are expressing fiscal frustrations.
• Pennsylvania, New Jersey, New York are in some of the more dire fiscal
situations.

• Gov. Cuomo is imploring wealthier residents to return to the state.
• Will states be sympathetic to provide relief to wealthier taxpayers who
vacated COVID-19 hotspots like NY and NJ to weather the pandemic in
remote vacation homes? Can they afford to be understanding?

Questions & Answers

Upcoming Webinar
Wednesday, October 7 @ 10 AM
THE IMPACT OF COVID-19 ON HEALTHCARE PRIVATE EQUITY TRANSACTIONS

More Resources
• For additional questions: Email Covid19@saxllp.com

• Visit Sax’s COVID-19 Resource Center found on Saxllp.com to register for
webinars and for on-going information and resources.

