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Our firm provides the information in this webinar presentation for general 
guidance only, and does not constitute the provision of legal advice, tax advice, 
accounting services, investment advice, or professional consulting of any kind. 

The information provided herein should not be used as a substitute for 
consultation with professional tax, accounting, legal, or other competent advisers.

Before making any decision or taking any action, you should consult a 
professional adviser who has been provided with all pertinent facts relevant to 

your particular situation.
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Today’s Agenda

• Build Back Better Act

• Crypto-related tax implications:
– Staking
– Non-fungible tokens (NFTs)
– Loans against cryptocurrency
– Theft Loss
– Planning



Build Back Better Act



Build Back Better Act – Proposals 

• Increase in the top tax rate from 37% to 39.6% 

– $450,000 married filing joint

– $425,000 head of household

– $400,000 single

– $225,000 married filing separate

– $12,500 trusts & estates



Build Back Better Act – Proposals 

• Increase in Corporate tax rate

– The benefit of graduated rate phases out for corporations making more than $10 
million

– Personal services corporations are not eligible for graduated rates 



Build Back Better Act – Proposals 

• Surcharge of 3% on:
– Individuals with adjusted gross income of more than $5 million

– Surcharge will apply to trusts & estate

• Net investment income:
– Tax expanded to cover net investment income derived in the ordinary course of a trade or business for 

taxpayers with taxable income of $500,000 for married filing joint. This provision applies to trusts and 
estate as well. 

• Capital gains & qualified dividend rate increases from 20% to 25% - effective September 
14, 2021



Build Back Better Act – Proposals 

• Qualified business income deduction – 199A limited to:
– $500,000 married filing joint
– $250,000 married filing separate
– $400,000 other taxpayers
– $10,000 for trusts and estates

• Carried interest 
– Extends holding period from 3 to 5 years to qualify as long-term capital gain 

treatment 



Build Back Better Act – Proposals 

• 1202 gains 
– Qualified small business stock is stock issued that is

1. Issued by C corporation with assets totaling $50 million or less 
2. Shareholder acquires it in an original issue
3. C Corporation with active business 

– Generally, up to 100% of gain can be excluded from realized gain on sale of this stock. 
Maximum exclusion is greater of $10 million or 10 times basis 

– Special 75% or 100% exclusion rates will not apply to taxpayers with AGI equal or 
exceeding $400,000

– The baseline 50% exclusion remains available to all taxpayers.
– Stock should be held for more than 5 years
– Applies to sale or exchanges after 9/13/2021 subject to binding contract exception



Build Back Better Act – Proposals 

• Temporary Rule to Allow Certain S Corporations to Reorganize as 
Partnerships Without Tax:

− Eligible S corporations can reorganize as partnerships without such 
reorganizations triggering tax. 

− Eligible S corporation means any corporation that was an S corporation on May 
13, 1996 (prior to the publication of current law “check the box” regulations with 
respect to entity classification). 

− The eligible S corporation must completely liquidate and transfer substantially all 
of its assets and liabilities to a domestic partnership during the two-year period 
beginning on December 31, 2021.



Build Back Better Act – Proposals 

• Other provisions:

− Limitation of excess business losses for non-corporate taxpayers made 
permanent.

− R & D Expensing - delay TCJA 5-year amortization requirement from 2022 to 
2025.

− Foreign tax credit carryforward limited to 5 succeeding year. Carryback is 
repealed.

− Increases WOTC to 50% for the first $10,000 in wages, through December 
31, 2023, for all WOTC targeted groups except for summer youth employees.

− Democrats are still trying to eliminate the SALT deduction limitation.



Build Back Better Act – Proposals 

• Retirement accounts:
− Eliminates so-called “backdoor” Roth conversions of traditional IRA or employer

plan accounts for individuals with income above $400,000. Individuals whose
income exceeds the limits on Roth contributions(currently at $140,000) will not be
able to make nondeductible contributions to a traditional IRA and then convert the
funds to a Roth account – effective 12/31/2031?

− Prohibits contributions to an IRA or a Roth IRA during a taxable year if the
balance in the account exceeds $10 million as of the end of the prior taxable
year. This would apply to single taxpayers (or married filing separately) with
taxable income over $400,000, joint filers with taxable income over $450,000,
and heads of households with taxable income over $425,000.



Build Back Better Act – Proposals 

• Retirement accounts:
− New annual reporting requirement for employer defined contribution plans must 

report to the taxpayer and to the IRS “aggregate account balances” over $2.5 
million.

− Imposes new minimum distribution requirements on individuals whose combined 
Roth IRA, traditional IRA, and defined contribution plan accounts exceed $10 
million and whose income exceeds $450,000 for joint returns. 
Distribution amount = 50% of the amount that exceeds $10 million

− Distribution requirement is different if the balance in accounts exceed $20 million.



Build Back Better Act – Proposals

• Estate tax:
−The estate tax exemption would be reduced as of January 1, 2022 from 

its current $11.7 million to $5 million, adjusted for inflation

−Valuation discounts would be disallowed on “nonbusiness assets” 
based on the lack of marketability or lack of control

−Appreciation on assets contributed to a grantor trust after date of 
enactment of the reconciliation bill will be pulled back into the grantor’s 
taxable estate for estate tax purposes

−Sales to grantor trusts after enactment of the reconciliation bill would 
be subject to capital gains treatment



Build Back Better Act – Proposals related to virtual currency 

• Wash sales rules to include:

− Commodities 

− Currencies

− Digital assets 

• Constructive sale rules :

− To include digital assets such as cryptocurrencies 



Build Back Better Act – Wash Sale Example 

Pre 1/1/2022
(current law)

• 1/13/21 - David buys 1 ETH for $3,000 
• 1/16/21 - ETH is trading at $2,000 
• 1/16/21 - David sells his ETH and realizes a $1,000 capital loss   

This loss can offset his taxable gains and lower his tax bill.
• 1/17/21 - David buys 1 ETH for $2,000 and holds

Post 1/1/2022
(proposed law)

• 1/13/22 - David buys 1 ETH  for $3,000 
• 1/16/22 - ETH is trading at $2,000 
• 1/16/22 - David sells his ETH and realizes a $1,000 capital loss
• 1/17/22 - David buys 1 ETH for $2,000 and holds

The $1,000 loss is a wash sale and cannot be claimed on his taxes. 
• 1/17/22 - David can add the disallowed $1,000 loss to the basis of new ETH 



Build Back Better Act – Constructive sale example

Bitcoin is purchased on 12/1/2021 for $50,000. On 11/15/2022 BTC is valued at
$80,000. Taxpayer would like to wait 12 months to get long term capital gain
treatment but is afraid that the value of BTC may go down in value. Taxpayer
enters a short position on 11/16/2022. Under Constructive sale rules the taxpayer
would need to pay tax at short term capital gain of $30,000.

Basis of Bitcoin will be : $80,000

Holding period will start: 11/16/2022 



Crypto Taxation



Infrastructure Bill

• US Senate passed a $1 Trillion Infrastructure Investment and Jobs Act which 
includes a provision that, if enacted in its current form, would help to aid the IRS’s 
crypto tax enforcement efforts and would directly impact brokers and some crypto 
investors.

– Crypto would now be considered a covered security

– Crypto brokers would be required to issue Forms 1099-B

– Exchanges would need to start talking to each other

– A person engaged in a trade or business who received more than $10,000 in 
crypto must disclosure to the IRS through Form 8300



Staking Cryptocurrencies

• The world Decentralized Finance (DeFi) is growing in popularity. 
– Investors no longer need to rely on central financial institutions to offer 

trustworthy investment opportunities.  
– Staking is the biggest push in DeFi

• Remember what crypto mining is?
– The process of gaining cryptocurrency as a reward for solving mathematical 

puzzles to verifying cryptocurrency transactions in the public blockchain.

• Staking is an alternative to mining. 
– It is when an individual participates in updating the blockchain ledger by putting 

personal funds at stake and earning rewards for their contributions.



Staking Cryptocurrencies

• How is staking income taxed?
– Timing of recognition 

• Upon receipt of each reward in your wallet 
• Cases when you do not have the right to immediately sell, trade, transfer or withdraw 

rewards – Recognize income when you get dominion and control 

– Nature of income
• Report fair market value as ordinary income upon receipt or when you have dominion 

and control 
• When staking rewards are sold or exchanged, capital gain or loss must be reported 

on Schedule D.



Staking - Example

• A receives 1 ETH as a staking reward on January 15, 2021. At the time, it is received in his 
wallet, it’s worth $500. A should report $500 as ordinary income on schedule 1. 



Staking - Example

• A sells the reward on February 15, 2022, for $3,000.  A will pay capital gain tax on $2,500 
($3,000 - $500). In this case it will be long term capital gain and would be reported on form 
8949 and schedule D. 



Non-Fungible Tokens (NFTs)

• Beeple

– On 3/11/21 for sold for $69 million 

– Until October, the most Mike 
Winkelmann — the digital artist 
known as Beeple — had ever sold a 
print for was $100.



Non-Fungible Tokens (NFTs)

• EtherRock

– This image was purchased for 400 
ether – the equivalent of around 
$1.8 million.

– The seller initially bought this NFT 
19 days before for around $6,600.



Non-Fungible Tokens (NFTs)

• What is a Non-Fungible Token (NFT)?

– Fungibility is a term used to describe the ability of a good or commodity to be 
interchangeable with something of similar property or value. 

• Bitcoin and Ethereum have fungibility because they can easily be exchanged 
one token for another.

• NFTs are un-fungible because they are rare (unique in properties), scarce, 
and each have a large variation of value. 

– A non-fungible digital code, or token is a unique identifier that assign and prove 
ownership for digital goods, mainly digital art. 



Non-Fungible Tokens (NFTs)

• What about NFTs?

– The ownership and transfer of NFTs are registered online and are universally 
verifiable, through the same decentralized blockchain technology that enables 
the operation of such cryptoassets. 

– In practice, anyone can download a copy of a particular work online, but NFT 
owners possess the equivalent of an autographed copy. 

• NFTs have authenticity and their rarity is verifiable by anyone. 

– An NFT can also incorporate royalty agreements that allow artists to share in 
profits every time the NFT is licensed or resold. 



Non-Fungible Tokens (NFTs)

• How are NFTs taxed?



Non-Fungible Tokens (NFTs)

• How are NFTs taxed? (continued)

– The 28% rate for long-term capital gains on sales of collectible items could 
eventually apply to some or all NFTs, given their unique features and close 
comparison to traditional collectibles. 

– Investors buying and selling NFTs who claim to be in a trade or business could 
run into Hobby Loss issues.

• They must prove active participation and their intention to be a business.



Non-Fungible Tokens (NFTs) - Example

Creator Investor (Short Term) Investor (Long Term)

Income $1,000,000 $1,000,000 $1,000,000

Tax Rate 37% 37% 28%

Tax Due $370,000 $370,000 $280,000

Additional Tax SE Tax + state NII + state NII + state 



Non-Fungible Tokens (NFTs)

• Be safe and cautious when reporting NFT transactions.
– Ex. You walk into a gallery and buy a Mona Lisa. This isn’t taxable to you. You paid cash, 

walk out with the painting, and hung it on your wall. 
• But say that instead, you purchased an NFT. 99% of the time this purchase was done 

with Ethereum (ETH), or another cryptocurrency. Pause. 
• The purchase of the NFT is a taxable transaction because even though it may seem 

that you are taking a currency and purchasing a piece of art, you are really taking one 
asset (ETH) to buy another asset (NFT). 

– To be best prepared, taxpayers need recordkeeping of their own and shouldn’t 
fully rely on the blockchain ledger.



Non-Fungible Tokens (NFTs)

• NFTs as Charitable Contributions 
– One can donate an NFT (or cryptocurrency) just like we would donate cash or any other 

assets. 
– Charitable contribution deductions are generally equal to the fair market value of the NFT 

at the time of the donation if the taxpayer has held it for more than one year. 
– If the taxpayer held the NFT for one year or less at the time of the donation, then the 

deduction is the lesser of basis in the NFT or fair market value at the time of the 
contribution.

• NFT creators donating to charity 
– If a creator donates an NFT that he or she created (noncapital asset in the creator’s 

hands), then the deductible amount would be limited to his or her tax basis in the NFT, 
which would ordinarily be minimal.

• e.g., for a painting, the amount deductible would be limited to the purchase price of 
the canvas, paint, and brushes that the artist used; for an NFT, it might also include 
costs incurred in the tokenization process.



Loans Against Cryptocurrency

• Earn interest by lending your crypto

– Crypto lending can provide you immediate returns without selling your coins. 

– As a lender, you will be entitled to principal and interest after a specified period.

– The tokens that you receive as interest will then be taxed as interest income.



Loans Against Cryptocurrency

• You can also borrow against your current crypto. 
– If you put ETH up for collateral to borrow, you don’t have to realize any tax on 

that crypto used as collateral. 

• Why would you do this?
– Keep appreciating cryptocurrencies 
– Avoid being taxed for capital gains
– Reinvest with your borrowed money
– You are not taxed on your debt
– Interest you pay on the borrowed funds could be deductible

When you liquidate crypto to pay off the loan, it is a taxable event. 



Cryptocurrency credit cards

• Advantages of using crypto credit cards –
– Rewards can be redeemed in crypto 
– Rewards may not be taxable – treated as discount or rebate

• Downfall to using crypto credit cards –
– When you buy a cup of coffee with a crypto credit card, you are triggering a 

capital gain event and will be taxed. 



Crypto Theft Loss

• Cryptocurrency Losses
– Crypto can be lost from wallet hacks, scams, exchanges being shutdown and 

other unfortunate events. 

– Theft losses can occur in crypto when coins are stolen or when wallets or even 
exchanges are hacked. 

• Theft losses are disallowed from 2018 through 2025 except where attributable 
to a federally declared disaster. 

– Abandonment losses occur in businesses or in transactions with intentions of 
profit, resulting in sudden termination of usefulness. 

• There could be exceptions where stolen or lost crypto can qualify for 
abandonment losses. 



Digital Assets & Tax Planning

– Residency

– Self directed IRAs
• Traditional IRAs don’t allow investments in cryptocurrencies

– Retirement plans

– Estate planning
• Take advantage of the lifetime exemption.
• Put your crypto in a trust and protect it from creditors and the government. 



Digital Assets & Tax Planning

• Opportunity Zone Funds (QEF’s)
− Tax on “eligible gains” may be deferred until the 2026 tax year
− Eligible gains are capital gains (stocks, bonds, Crypto etc.) and qualified 1231 (business use 

assets) gains
− Gains must be realized before January 1, 2027
− Gains from sales to related parties do not qualify
− Generally, the gain must be reinvested into a Qualified Opportunity Zone Fund within 180 days 

of the eligible gain transaction
− Any appreciation in Investment on QEF’s if held for 10 years can be tax free. 

• Use the specific identification method when selling crypto
− Highest in, first out (HIFO)
− Minimize your gains and maximize your losses



OPEN QUESTIONS



THANK YOU!
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