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Today’s Agenda

• Changes coming down the pike, and how they will impact you

• Difficulties posed with transferring assets for protection and business succession

• The importance of establishing trusts now to enjoy greater flexibility and tax benefits

• Important planning steps to help protect and preserve your wealth for future 

generations



Estate / Gift Taxes: Current Situation 

• 2021 Exemption is $11.7 million per person ($23.4 mil per couple) 

• Exemption is the aggregate amount that can be given away during lifetime and at death 

• Under current law, this exemption will be automatically reduced in 2026 

• Congress is signaling interest in reducing exemption and raising taxes 

• 2021 could be a LAST CHANCE OPPORTUNITY 



“For the 99.5%” Act (S. 994) 

• Lowers estate tax exemption from $11.7 million to $3.5 million 

• Limits lifetime gifting to $1 million (this is critical for asset protection planning not just estate tax)

• Increases tax rates from flat 40% to a graduated tax rate scale from 45% to 65% 

• Effectively eliminates valuation discounts in most situations 

• Technical changes that will reduce efficacy of planning techniques like grantor trusts and GRATs 

– these will “rock” the foundation of traditional estate planning

• Forces tax changes on assets in trust after 50 years that will require special action (in contrast to 

current law that might permit trusts to continue forever without being subject to transfer tax) 

• “Portability” is retained (this is the ability of the surviving spouse to safeguard the first to die 

spouse’s exemption) 



Sensible Taxation and Equity Promotion (STEP) Act

• Imposes capital gains tax on inherited assets, transfers to trusts and more – this could 

change all planning and may even apply to transfers of appreciated assets made 

January 1, 2021 or after RETROACTIVELY. Planning might still be possible just with 

special precautions (and beneficial if the “For the 99.5%” Act is enacted).

• Only the first $1 million of unrealized capital gains would be exempt 

• Legislation expected to allow taxpayers to pay in installments over 15 years, to the 

extent that the tax applies to illiquid assets 

• There would be a deduction against estate taxes for any capital gains tax 



Ultra-Millionaire Tax Act (S. 510) 

• Annual tax on the net value of a taxpayer’s assets:

o 2% on assets over $50 million (but under $1 billion) 

o 3% on assets over $1 billion 

• Would apply to individuals and non-charitable trusts 

• Assets in grantor trusts could be part of the taxable assets of a taxpayer 

• Possible aggregation of trusts with “substantially the same” beneficiaries

• Not clear what planning might be done but it may pay to plan now to avoid the 99.5% bill 

and that might not worsen (but not help) avoid this wealth tax. 



Consulting the Crystal Ball 

• No one knows what might happen this year – but 

tax reform is very likely. 

• Stimulus spending and pandemic losses have 

crunched federal budgets and exploded the 

deficit – making tax increases likely. 

• The “For the 99.5%” Act has the most co-

sponsors in the Senate and has the backing of 

the White House of the three current proposals. 

• “For the 99.5%” Act is the most popular and 

most likely of the 3 proposals to become law, but 

there are many opinions and much uncertainty.

• Prepare for the worst and hope for the best, act 

now but act with caution.



“For the 99.5%” Act – How the Proposed Tax Rate Structure Will Increase Taxes 

Estimated

Taxable Estate

2021 Estate Tax

under current law 

Estate Tax under

“For the 99.5%” Proposal 

Proposed

Tax Increase 

- - -

$5 million - 675,000 675,000 

$7.5 million - 1,800,000 1,800,000 

$9 million - 2,052,000 2,052,000 

$11.7 million - 5,095,800 5,095,800 

$25 million 5,320,000 11,745,800 6,425,800 

$35 million 9,320,000 16,745,800 7,425,800 

$50 million 15,320,000 24,245,800 8,925,800 

$60 million 19,320,000 29,745,800 10,425,800 

$75 million 25,320,000 37,995,800 12,675,800 

$100 million 35,320,000 51,745,800 16,425,800 

$500 million 195,320,000 271,745,800 76,425,800 

$1 billion  395,320,000 546,745,800 151,425,800 

$2 billion 795,320,000 1,196,745,800 401,425,800 



Preemptive Planning Paramount!

Fortunately, the current draft of the “For the 99.5%” Act is not retroactive – current exemption ($11.7 

mil) appears safe until after 12/31/2021 but the provisions of the STEP bill are!

However, there are provisions which will take effect on enactment (most likely before 1/1/22):

• Valuation discounts will be largely restricted after enactment 

• Grantor trusts settled after effective date will be subject to law 

• Grantor Retained Annuity Trusts (“GRATs”) almost completely ineffective after enactment 

• Generational planning will be altered  

Effective date of the “For the 99.5%” Act could be as early as July or as late as October which means 

plan and complete planning as soon as possible, but with consideration to the STEP retroactive date. 



Getting to Fair Market Value 

• Fair market value is defined as “the price at which the property would change hands 

between a willing buyer and a willing seller, neither being under any compulsion to buy 

or to sell and both having reasonable knowledge of relevant facts.”  

• Generally, giving away a fractional interest in an asset would allow the transferor to take 

discounts to account for the inability to sell or exercise any control over the interests –

owning 1/4 of an asset is not the same as owning 25% of the gross value of the asset 

• The “For the 99.5%” Act disallows any discounts on “nonbusiness assets” based on lack 

of marketability or lack of control 



Proposed Valuation Rules Under the “For the 99.5%” Act 

• Non-business assets of an entity are valued as if the asset was transferred directly 

• Non-business assets are those assets which are not used in the active conduct of a 

trade or business

• Passive assets are those which are not used in the active conduct of a trade or 

business

• No discounts allowed if the transferee and family members have control or majority 

ownership



Example of How Valuation Discounts Can Work:

• Bernie has a $20M estate which includes a $10M family business. He gifts 40% of the 

business to a trust to grow the asset out of his estate. The gross value of the 40% 

business interest is $4M.  Since a minority 40% shareholder (e.g. the trust) cannot 

control business decisions or force a sale or redemption of its interest, the non-

controlling interest in the business transferred to the trust is worth less than the pro-rata 

value of the underlying business. Thus, the value should be reduced to reflect the 

difficulty of marketing the non-controlling interest.  As a result, the value of the 40% 

business interest transferred to the trust might be appraised, net of discounts, at $2.4M. 

The discount has reduced the estate by $1.6M from this one transaction.  



Use Valuation Discounts Now by Transferring Fractional Interests

• Lack of Control: A minority owner does not have control over important business 

decisions like declaring dividends, determining compensation, setting policies and 

deciding to sell or liquidate. To account for this disadvantage, a discount for lack of 

control to a minority interest may be applied.  

• Lack of Marketability: Shares of publicly traded companies are worth more than shares 

of privately held companies.  This is because a seller can just put the shares up for sale 

to a market ready to buy.  Lack of marketability forces an investor to seek a price 

concession to compensate for being locked into an illiquid and long-term investment.



Example of How Valuation Discounts Work Under Current Law 

• Sheila wants to make a gift of her interests in 

real estate LLCs that own neighborhood 

shopping centers.  Sheila’s interest in the LLCs 

is restricted by operating agreements that limit 

her ability to sell her interests or control the 

entities, allowing the valuation professional to 

calculate the value as follows: 

• The “For the 99.5%” Act would not allow Sheila 

to reduce the value from $16 million to account 

for her inability to sell or exercise any control 

over the interests.

Gross Asset Value 16,000,000 

Less Discount for Lack 

of Marketability
28% (4,400,000)

Value of Non-Marketable 

Interest
11,600,000 

Less Lack of Control 

Discount
5% (580,000)

Fair market value of 

Non-Marketable, Non-

Controlling Interest: 

11,020,000 



GRAT Attack! 

• Grantor retained annuity trusts (GRATs) are a technique sanctioned by the tax regulations that let 

you shift, with limited risk, upside appreciation on assets put into the GRAT out of your estate. 

That opportunity may soon end. So, GRAT it while you can (but watch your STEP)!

• GRATs have long been disfavored by progressive and moderate politicians 

• “For the 99.5%” Act proposes specific changes to GRATs: 

o Minimum 10-year term 

o Maximum term of the life expectancy of the annuitant plus 10 years

o Remainder interest in the GRAT (the gift amount) must be equal to the greater of: 

o 25% of the trust’s fair market value

o $500,000 

• GRATs will become far less effective after enactment if these provisions remain in the final bill 



How the “For the 99.5%” Act Affects Grantor Trusts 

• Value of assets in a grantor trust (which might be most trusts you have) included 

in the taxable estate less any taxable gifts made to the trust.

• This would apply to any assets transferred into a grantor trust after the date of 

enactment of the law 

• Distributions from such trust during the life of the deemed owner are taxable gifts, 

less any amount already treated as a taxable gift 

• The assets of a grantor trust are deemed to be a gift if the grantor trust status is 

“turned off” 



Example – Inclusion of Insurance Proceeds in a Trust 

• Divorced attorney with three children purchases a life insurance policy with a benefit 

amount of $5 million so that she can fund her children’s education in the event of her 

untimely death.  She creates a standard life insurance trust using a template that she 

found online in early 2022, after the enactment of the Act.  She dies after paying 

approximately $240,000 in life insurance premiums.  

• She has a modest lifestyle and manages to accumulate some assets with a value of 

$3.3 million as of the date of her death, with no debt as of the date of her death.  

• The “For the 99.5%” Act requires her estate to include value of $4,760,000 in her 

taxable estate ($5 million less the premiums paid).  The Act would result in federal 

estate taxes of $2,052,000 whereas under the law as it has existed since 2009, there 

would be no estate taxes for this estate.  

• Act now to set up and fund a trust.



“For the 99.5%” Act Will Affect Certain Grantor Trusts After Date of Enactment 

• Trusts created after enactment

• Gift transfers made after enactment to pre-existing trusts 

• Sales to pre-existing trusts

Existing trusts are “grandfathered” to the extent that they are already funded (but not from 
the new GST rules!)



Set Up Grantor Trusts Now Before Enactment of New Legislation 

Under current law, grantor trusts are advantageous: 

• Grantor trusts are disregarded for income tax purposes: grantor can pay income taxes 

while assets in trust grow 

• Grantor can borrow from and lend to the trust without income tax consequences

• Grantor can substitute assets in the trust, whether by purchasing the assets using a 

Note or by transferring other assets of equivalent value 

Significant flexibility while freezing value of the assets transferred to trust and allowing 

assets to appreciate outside of the grantor’s taxable estate.  



Advantages of Planning Now

• “For the 99.5%” Act suggests that grantor trusts that are established before enactment 

may be grandfathered 

• The time before enactment may be a last chance opportunity to lock in current 

exemptions by using grantor trusts without entirely giving up access

• Note: no basis step up on assets in trust – if STEP Act becomes law, basis step up on 

death will not be available 

• Remember moving assets to a trust can protect from suits and claims, elder financial 

abuse, and your kids divorce, so there may be multiple even non-tax reasons to act



“For the 99.5%” Act Changes to Dynasty Trusts 

• Inclusion ratio of any trust other than qualifying trust must be 1

• Qualifying trust must terminate not greater than 50-years after the trust is created

• Pre-existing trusts must terminate within 50-years of enactment



Annual Exclusion Gifts 

• Annual exclusion for outright gifts still $15,000, indexed for inflation 

• Gifts to trusts would be capped at 2 times the annual exclusion in the aggregate

• The proposal does not appear to affect contributions to qualified tuition programs (529 

plans) 

Those of you with life insurance or other plans funded with annual gifts should endeavor 

to shift value to those trusts before enactment of this restrictions. 



Current Planning Option 

Jessica has a typical ILIT with Crummey powers. Premiums are $75,000/year and are easily 

covered by the annual demand powers available to children and grandchildren who are 

beneficiaries of the trust. 

If a new law similar to the Act is enacted and transfers to trusts are capped at $30,000 per donor, 

indexed for inflation, she will not be able to fund premiums without incurring a costly current gift tax 

cost.  

Jessica might be able to transfer marketable securities to the trust now, using her exemption, so 

that the future premiums can be paid from a combination of the income and principal of the gift 

made.  Alternatively, perhaps Jessica might prepay future premiums currently in order to minimize 

the future income tax costs.  



The Value of Planning Now – A Couple of Case Studies 

The next two slides present case studies to illustrate how much this proposal would raise 

the federal estate tax for a married couple where each spouse owns approximately $16.5 

million worth of assets, for a total marital estate worth $33 million.  

Assumptions for each of the following two scenarios: 

• Enactment of the “For the 99.5%” Act in its current form, effective as of 1/1/2022

• Moderate 4% annual growth of the assets 

• Death of first spouse occurs in 2022

• Death of survivor spouse occurs in 2023

• No taxable gifts prior to 1/1/2021 

• Each estate pays about $100,000 in deductible administration expenses



Scenario 1: Simple Planning 

The spouses use very simple planning.  Each spouse has a will that establishes an “I love you” 

credit shelter trust up to the federal exemption, with balance to surviving spouse on death of first 

spouse.  The surviving spouse leaves estate to children in equal shares. 

Only $3.5 million will be shielded from estate taxes on the death of each spouse.  

The surviving spouse would have an estate worth approximately: $31.9 million 

Federal estate taxes on surviving spouse’s estate: ($13.8) million 

Balance that would inure to the benefit of the family plus assets in the credit shelter trust would be 

worth about $17.5 million.  



Scenario 2: Each Spouse Makes Gifts Now of $11.7 Million.  

On the death of the first spouse, the value of each spouse’s estate would be around $5 

million.  After expenses of administration, the value of the surviving spouse’s estate would 

be approximately $9.9 million.  Assuming moderate growth of 4%, the gross estate on the 

death of the surviving spouse would be about $10.3 million.  Federal estate tax of $4.35 

million would be due.  

In the meantime, assuming the same moderate growth rate, the value in the trusts would 

be approximately $25.3 million.   Thus, in the second scenario, the remaining balance to 

the family including the assets in the trusts would be $31.17 million.  Simple trust planning 

in 2021 can save this estate over $13.6 million in federal estate taxes.  



Final Thoughts & Takeaways
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